Management models that require the participation of workers and retribution systems tied to productivity

The regulation of tax relief deserves attention. The source is normative, primarily fiscal, also considering the role of collective bargaining. 

Art. 2 of Legislative Decree 93 in 2008 provided, referring to the second half of 2008, a substitute tax of 10% for amounts paid to employees of the private sector, both in relation to overtime as well as for increases in productivity, innovation and organizational efficiency and other elements related to the economic competitiveness of the company.

The reduction in VAT has been extended for 2009 (Art. 5 of the Legislative Decree of November 29, 2008, n. 185) and 2010 (Art. 2, paragraphs 156 and 157, of Law no. 191 from December 23, 2009), limited though to bonus payments (letter c) of Art. 2,  Legislative Decree no. 93), excluding, therefore, overtime (letter a) of Art. 2, Legislative Decree. no. 93), extra work and that resulting from flexible terms (letter b) of Art. 2, Legislative Decree. no. 93).

However, with Resolution no. 83 of August 17, 2010, the Agency of Revenue stated that the system should be considered partially subsidized, also applicable to payments relating to overtime and night work, provided that these contribute to increases in productivity, innovation and organizational efficiency and other elements related to the economic competitiveness of the company.
The matter was further considered in the joint circular from the Agency of Revenue and the Ministry of Labor, no. 47 of September 27, 2010, taking the principle from Resolution no. 83 by the Agency of Revenue, which states that overtime, night work and shift work are partially subsidized also for 2009 and 2010, provided there is a bond of relationship with the production parameters.”

In particular, by virtue of the aforementioned clarifications regarding administrative measures, it can be asserted that:

· Partially subsidized OVERTIME is the only one for which there is a correlation with the parameters of productivity, innovation and organizational efficiency and other elements related to the economic competitiveness of the company. The partially subsidized regime covers both the case of the ordinary so-called ‘forfetizzato,’ which is made by employees who are not bound by office hours, as well as other types of extraordinary performance.

· ADDITIONAL WORK OR RETURN on FLEXIBLE TERMS can be considered only if tied to the pursuit of increased productivity, innovation and organizational efficiency and other elements related to the economic competitiveness of the business;

· NIGHT WORK is partially subsidized, whether regular or occasional, provided the performance of night work creates or is linked to increases in productivity, innovation and organizational efficiency and other elements related to the economic competitiveness of the company. Additionally, not only the allowances or bonuses aid for night work are subject to a special tax system, but also the ordinary compensation paid for performing the same work.

· Allowances (or bonuses) aid to SHIFT WORK fall more easily within the tax system, both when the company applies for the first time for the organization of shift work, and when applying for a new and broader pattern of shifts.  In both cases, the work is organized in shifts only to help provide increases in productivity and innovation, organizational efficiency and other elements related to the economic competitiveness of the company.  In the case where shift workers have night hours, they can take advantage of the tax system for the entire compensation paid (i.e. more than ordinary fee increase).

· Lastly, please note that, as agreed by the parties at the bottom of Art. 141 of the Tertiary CCNL, “they fall under the cases of which Art. 2, letter c) of the Legislative Decree 93/2008, converted to law no. 126/2008”  increases are recognized for WORK ON SUNDAYS.
It is emphasized that this advantage applies to a maximum of 6,000 Euros for the years 2009 and 2010, in favor of private sector employees, with either a temporary or permanent contract of employment, that have not surpassed an amount of income from employment of €35,000 gross in the previous year.

Procedures for the use of reduced VAT on wages paid

In its circular no. 47, the Agency of Revenues states that employees may rely on more favorable taxation on earnings already subject to ordinary taxation, when filing tax returns, presenting a supplementary return for past years or taking advantage of the refund.

To this end, the employer shall give account by written declaration to the employee, certifying with the increase in productivity and competitiveness.  Businesses, therefore, may issue the employee a statement indicating the sums aid by way of increased productivity, taxed at ordinary income tax which however, in light of the clarifications provided by the Administration, shall be subject to a substitute tax.

In view, however, of the difficulty for stakeholders to put in place the above-mentioned requirements, the Agency of Revenue has returned to the subject with circular no. 48 of September 27, 2010 and resolution no. 130 of December 14, 2010. 

In circular no. 48, the Financial Administration indicates a procedure by which they can apply to both taxable periods concerned (2009 and 2010) a refund taxes paid at the higher rate.

In particular, the Administration states that:

· A model CUD/2011 will be prepared, which  will indicate not only the sums relative to 2010, but also those paid ini 2008 and 2009 for the achievement of elements of productivity and, therefore, eligible for substitute tax in those years;

· The employee may recover his/her credit by means of a tax return to be submitted in 2011.

With Resolution no. 130, the Administration explains that if the refund process is done via form CUD/2011, the employer’s certification that payments were tied to productivity increases can be “carried out with an explicit statement to be affixed in the space reserved for records of certification CUD.”

In other words, the recovery of higher taxes paid by erroneous taxation of wages may be reduced in one of the ways described below:

According to the instructions contained in circular no. 47 of 2010:

· For the sums received by the worker in 2008, using the integrative model Act 2009 (terms of which for the presentation are, however, now expired) or by submitting the request for reimbursement within 48 months from the date of execution of the withholding;

· For amounts received in 2009, using the model Act 2009 (terms of which for the presentation are, however, now expired), perhaps presenting it late (i.e. by December 29, 2010).  Always save the possibility of use, even for such a sum, the request for reimbursement;

· For the sums for which reimbursement of taxes is requested, the employer must issue to the employee a statement certifying that wages are tied to productivity increases.

According to the instructions contained in circular no. 48 and in resolution no. 130:

· Only for amounts received in 2008 and 2009, the employer is requested to complete the appropriate spaces in form CUD/2011, certifying that the funds are linked to productivity gains, through an express statement in the notes field of the CUD. The employee can then recover the taxes via the 2011 tax return (Form 730 or Act).

In light of those rules, with the renewal of the CCNL of tertiary, distribution and service of February 26, 2011, a verbal declaration was included enacting a contractual declaration in the minutes related to tax relief.

The substitute tax of 10% is recognized only for the institutions referred to in the second level of bargaining.

The following may be agreed upon:

-         overtime

-
additional work

-
compensation for flexible terms 

-
shift work

-
work on Sundays or public holidays also conducted during normal business hours

-
night work

-
variable performance awards

-
pay for every other item designed to increase business productivity, quality, competitiveness, profitability, innovation and organizational efficiency 

It should also be noted that the national Framework Agreement on tax exemption was signed by FILCAMS- CGIL, FISASCAT- CISL and UILTUCS- UIL, as well as by CGIL, CISL and UIL, to facilitate agreement with the territories for the withholding tax of 10% on the ancillary components of remuneration in the face of of increases in productivity, quality, profitability, innovation and organizational efficiency in relation to the economic performance or profits of the firm or any other relevant factor in improving business competitiveness.

Participation in Europe and in Italy: between de jure condendo (the right ones) perspectives and praxis. Focus on Auchan and Merloni

Report of Roberta Caragnano intervention, Researcher ADAPT (association for international and comparative studies) and research fellow of University of Modena and Reggio Emilia
1. The issues related to the legal definition of participation 

The participation of workers in management, to results and profits of companies is an issue that over the years has acquired new sap in the European context, and a great impetus in terms of national legislation, since the spread of participatory schemes is considered a tool to facilitate the development of an advanced model of industrial relations in a logic of loyalty and promotion.

The presupposition comparatively is that implementation of participatory schemes is a fundamental prism of labor relations that can mark a change to introduce "innovation-friendly industrial relations" cooperative participatory oriented systems.  The comparative experience is unique in reporting that participatory systems are those capable of confirmations of increased competitiveness in the productive system despite the diversity of these systems .

Jean-Claude Juncker, in fact, makes this point in his introduction to PEPPER IV Report, Benchmarking of Employee Participation in Profits and Enterprise Results in the Member and Candidate Countries of the European Union, and reiterated that "[...] Financial participation of employees to profits of  companies they work for, as an additional element to the monthly salary, is nothing but the practical implementation of the idea that the creation of wealth in a company is the main result of work and know-how of its employees. However it provides to the employer the possibility to harmonize his own interests with those of employees, to tie the cost of labor to business performance, and if well organized, to increase motivation [...] "

Before I go into the theme and regulatory aspects, in order to investigate the potential use of participatory tools, however, it seems appropriate to provide a more complete semantic definition of the concept "workers’ participation", full of practical connections as well as theoretical; also because of the intense debate on the concept and definition of exegesis - not only legal - it stimulates the attention of the social partners and the economic and business world for the various implications generating. If participation in its classical sense can be considered, in terms of Cella and Treu, a fourth form of industrial action next to the three identified forms in the late nineteenth century by Mr and Mrs Webb: unilateral regulation, collective negotiation, legislative initiative promoted by the syndicate; nowadays participation can be understood as shared by Poutsma, broadly as "any process that allows workers to exercise some influence over their conditions and results of their work" and therefore also including procedures for information and consultation, although not a determining factor for the decisions of managers. Strictly speaking, however, it pertains "to the collection of systems and procedures, which may be established at the level of corporate company or its organizational structures to enforce joint decisions on matters included in the power management of the company." But when we talk about participation, both in the Italian and in the European context, which forms do we refer to ? , under which lens do we read the phenomenon and what are the interpretations? Participation, in fact, has extensive links and affects not only legal and economic field but also social and sociological field, demonstrating that  workers' participation   “both in the firm through their responsible decision making and operational involvement, and the company through  having contributed to the definition of its being and its general goals" assumes a multiplicity of events and looks like a prism with many facets in a context in which internal, contractual and participatory relations combine with each other in such a way as to ensure a better balance of social and economic interests.

If we consider participation from a strictly legal point of view this may be in its classical conception: antagonistic, collaborative and integrative (2). In the first model, which tends to change the effective asymmetry of the relation of wage labor, participation is understood as a tool that allows the overcoming of the traditional capital-labor comparison. In this type  "Workers' control" forms are included: the cooperative enterprise and the self-managed enterprise.

The second model, that is the collaborative participation, provides the possibility for workers to improve the socio-economic position and correct certain imbalances without changing the institutional structure of capitalism and the name of the company. Participation in this sense, has tasks and institutions that allow the reconciliation between improving workers' conditions and needs of the enterprise; German model of codetermination is included in collaborative participation  and model of concertation between business companies, syndicates and institutions is typical of  Italian and Spanish situations.

Integrative participation,(3) after all, proposes employees to get involved (not necessarily through their representatives) in the performance of the company and/or engaging them in its affairs and its destiny. Typical experiences of Anglo-Saxon reality belong to this model through the means of gain-sharing and profit sharing and  realizing common interests  and objectives between the actors of the firm.  

At the same time talking about workers' participation means not neglecting the analysis of micro and macro components and the relationship with the internal flexibility without prejudice to EU input (contributions). An objective fact is that participation is still an instrument of redistribution of wealth, sustainable economic development for the positive impact that has on the quality of work, knowledge and professionalism of the employee but at the same time is also part of becoming an instrument of social cohesion business management. So much has been reaffirmed by the European Union in its actions, as well as in the European Employment Strategy, where it was and still is repeatedly stressed the key role of participation tout court and its link with the quality, labor productivity and industrial relations.

In line with this approach the Report of the High Level Group on Industrial Relations and Change in the European Union in March 2000 was also posed which stated, in evaluative perspective key, as the quality of employment depends on the quality of industrial relationships and strengthening of participatory culture and institutions. Not only. The coefficient of participation of country systems is an indication of quality assessment systems of industrial relations together with social dialogue and financial participation.

2. Legislative initiatives of the European Commission and  stages of the European politics related to financial participation.

The issue of employee financial participation has found momentum in the European and international context in the eighties with the theories on c.d. share economy and economic democracy. 

Participation in the analysis of the Community legislation may be regarded either as a set of rights to information and consultation and as the presence of representatives of employees on company boards and as a financial and economic participation. If you regard the information and consultation rights, the European Community has taken action by issuing directives; however, for financial contributions the action has not materialized on binding rules but occurred only with non-binding acts primarily for the presence "of the absorption profile to issues related to financial and economic participation."

The first act of the community institutions was the Memorandum of 1979 on the participation of workers in the formation of the assets, soliciting forms and tools of participation rights of workers employed in the capital of the companies in question. To it, in 1983,  the European Parliament resolution followed (4) requesting the Commission to intervene on the matter with a recommendation and to consider the opportunity to draft a directive at least for some sectors. Parliament advocated the participation by emphasizing the principle that the property should have a social function and stated that "only a property individually available and widely spread, corresponds to the principle of distribution of power." The text of the resolution, as also supported by the theory (5), in some respects seems to repeat the experience of the Swedish wage funds released in the seventies and eighties from the Scandinavian social democratic parties on the basis of the idea that financial participation could serve as a distribution tool of wealth and power, and thus function as a means of distribution policy and social justice. In this sense, it is strong the influence of the German legislative experience  also in the evolution of the attention of the European Community to the phenomenon of participation. Just the reference in the resolution of 1983, the investment income is an expression of this and refers to what is required by German law, in terms of Förderung der Vermögensbildung der Arbeitnehmer, enacted in the late sixties and early eighties when Germany had concluded agreements whereby employers undertook to ensure to their employees (in addition to salary)  wages of investment with a lump sum granted to employees based on business profits.

The aim was to promote a better distributive justice between employers and workers. After several requests in the nineties the Council Recommendation has been adopted n. 92/443/EEC of 27 July 1992 concerning the promotion of participation by employed persons in profits and enterprise results (including equity participation). The Community measure having non-binding nature finds its premise in the Commission Communication on the Action Program on the implementation of the Community Charter of Fundamental Social Rights of Workers 1989. The recommendation, along the lines of the doctrine of majority, provided a comprehensive definition of the various forms of economic participation of workers in the enterprise (profit sharing and equity) and identified the requirements that, regardless of differences in national legislation, should have accompanied the various participatory systems. In this regard, an important suggestion was the adoption of "legal"  tools in support of participation, which could be translated into tax cuts and wages, modeled on the French and United Kingdom legislation.

In particular, the recommendation invited Member States specifically to "recognize the potential benefits introduced by a major appeal, both individually and collectively, to a wide variety of participation schemes of employed persons in profits and enterprise results, such as profit sharing, equity or a combination of both schemes" indicating punctually two essential conditions for their effective take-off in the adaptation of existing legal structures, on one hand and, the involvement and empowerment of  social partners on the other.

Next to the Recommendation, the most important stages of EU policy a key role was also played by the Social Action Program 1989-1992 concretizing itself in the Pepper I Report (6) and II and the Working Paper, Financial participation of employees in the European Union , SEC (2001) 1308, merged in the 2002 Notice. If the Pepper I report ended with some concrete proposals for action, the Pepper II showed obstacles and conditions, on one side, for the adoption of financial participation plans and the close link between participation and productivity, without neglecting the key role played by policies adopted by national governments, on the other hand, we reported a static nature of the Member States to implement the directions of the Report. However it is with the Working Paper of the European Commission at EU level that a prior consultation was initiated on the issue, and the groundwork for a debate was laid at European level between social partners and EU institutions. The Paper, which followed the approach outlined in 2000 by member countries during the Lisbon summit, not only illustrated the ‘state of the art’ and provided data on the diffusion of financial participation, but also devoted ample space to enucleation of the reasons that have legitimized an intervention by the European Commission based on the principles of subsidiarity and proportionality as a real problem of the practical impossibility in some Member States to intervene on the matter.

The Working Paper was supported during the 2002 European Parliament resolution on the Communication of the Commission to the Council, the European Parliament, the Economic and Social Committee of the Regions on management for the promotion of financial participation of employees with whom they urged the Commission to promote the exchange of information and best practices across borders to study the impact of the adoption of such plans on employment and wage flexibility. At the same time it urged Member States to implement the directions of the Report by the collective negotiation and to enact discipline framework  providing for tax incentives.

The 2002 Communication in substance took up what was anticipated by a Working Paper and concluded from the studies of 'Eurofound in Dublin and provided guidelines on three core themes: the general principles to whom inform the financial participation, how to overcome border barriers and actions to a greater spread of participatory tools. The document, moreover, had explained the positions of the social partners, in particular on the voluntariness of the accession by workers, the regularity in the application of financial participation schemes and the clarity and transparency of the same.

3. The Pepper IV Report and its findings
 In 2008/2009 with the Pepper Report IV (7), the issue of participation has returned to the attention of scholars and institutions. The Report is ranking a different position from the previous and offers a detailed description of the types and forms of employee financial participation in Europe and this is particularly useful in guiding the confrontation initiated by the Government and social partners on prospects for reform. The novelty of the Report is that for the first time we proceeded to map the policies and praxis and this represents an important contribution to the strengthening of the exchange of information and the identification of best practice model. The essential elements on which the document is developed are the description of the scope of legislation and tax incentives and contributions in various countries, the benchmarking of financial participation schemes, comparative analysis of policies and national characteristics that affect the application of participatory models. Based on the combination of data from the PEPPER IV Report it shows a positive trend which is a necessary condition for a significant change of participation at national and European level. The data reveal that more than 15% of workers in the private sector contributes to the company where he works and the figure is increasing both profit sharing and stock ownership for employees. In the period 1999-2005, in fact, the share plans offered to employees (Figure 1) rose from 10% to 18%, profit-sharing schemes (Figure 2) from 19% to 26 overall and in most countries there is an active engagement in favor of the equity instrument.

Figure 1- The data on the development of share plans in 1999-2005
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* Croazia, Lituania, Malta, Polonia, Portogallo, Romania sono Paesi entrati nell’UE nel 2007 e i dati sono riferiti a questo anno

Legenda abbreviazioni: ESO = Employee Share Ownership

Fonte: elaborazione da rapporto Pepper IV, Benchmarking of Employee Participation in Profits and Enterprise Results in the Member and Candidate Countries of the European Union
Figure 2 - The data on the development of share ownership plans in the period 1999-2005 Ps
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From early Pepper reports (I and II) in the nineties the steps taken were considerable, on the promotion of employee participation in profits and enterprise results, with photographing a not very comforting situation in the European context except for France and United Kingdom that are advanced in years in the matter. 

In Pepper Report IV, unlike the previous, it  has undertaken a benchmarking of national policies and practices which is an important contribution to strengthening the exchange of information and identifying model practices. 

What emerges in the first instance and represents a weak link of the system is the absence of Community rules on which to build an European system of reference. The study examines the policies adopted at national level and behaviors taken by the main protagonists in relation to the design and implementation of financial participation schemes and confirmed as governments and central organizations representing the social partners, play a key role, although in a different way, within the context of national participation.

3.1 The role of national governments and a brief comparative 

National policies are essentially based on two fundamental principles: first, the voluntary nature of the instrument that requires neither workers nor firms to implement it, second the autonomy of other labor organizations that rely on collective negotiation to achieve equity instruments. This is the case in France where in addition to laws that provide for both participation and ownership are also implementing practices set out in collective agreements.

 National policies can thereby influence the size, characteristics and practices of participation at the level of individual firms and develop ways to make this tool more attractive to small and medium enterprises (SMEs). 

In other cases, governments consider their duties under the statutory framework but leaving the business or parts of industry to promote the plans. It is proven by the fact that in some countries companies define unilaterally the business plans of employee financial participation set on an individual basis while in others, the assumption of business risk is a collective investment of workers and is the result of a negotiation between the property and workers' representatives of organizations that are part of management or control.

Compared to these policies, however, no lack of concern as the main disadvantages of financial participation lie both in danger of transferring the business risk to employees and the limited applicability of these tools in SMEs. 

Within the overall framework of the EU countries and at present, the data show that the mode of participation differ according to the types of schemes used: switching from forms of profit sharing, to subscription of options by employees, to 'employee ownership historically popular in France and England where they are provided savings plans to support the acquisition of shares. In particular, in France there are voluntary schemes of involvement, the Intéressement des Salariés, and other mandatory for companies with more than 50 employees, the cd. Participation aux fruits de l'expansion.

The comparative analysis shows that it is still undeveloped, with a coverage of less than 10% and present only in companies of a certain size, financial participation in Italy, Belgium, Cyprus and Spain, where in recent times the use of stock options for personnel policy has been achieved only   individually. The situation is different and special in the new EU Member States: first participatory tool in some countries has been slow, in others even if with different emphases are strongly developed. This is the case of Slovenia, which although it is among the countries in transition like Bulgaria, Poland and Croatia has implemented a program of promotion and economic development based on rapid privatization, and it has increased the level of employee financial participation. In these data, it adds the position of Romania, at the moment is the only country that has legislated in the field of company law, the cash-for-profit companies in state even for a limited number of them while not among the countries in transition only Turkey has a law on profit sharing. 

Regarding the position of trade unions in general they are in favor of these forms of financial participation provided that certain safeguards are preserved in the sense that such schemes should be of interest to all in equal measure, they should not take the pay and shall protect employees from excessive risks.

 In some cases the trade unions to share plans prefer profit sharing because it is believed that the risk of substitution of pay is lower, and this system is also capable of achieving greater economic democracy.

 On the employers side, forms of financial participation, in some states, are viewed favorably as it is recognized their role in promoting loyalty, employee engagement and increase competitiveness. In Britain, for example, entrepreneurs see financial participation as a useful tool for adhering wages to individual and collective productivity; in Germany and the Netherlands, however, they are more cautious and consider these forms of participation can bring to the company not only benefits but also risks.

The report also looks closely to the U.S. where it is widespread participation of workers in particular to the dynamics of the financial results in both cases of profit sharing, tying a portion of pay to company performance in the form of profit sharing , and with share plans in the ESOPs form. In this direction, and to encourage the development of these plans even in the context of the EU Commission, European Parliament and the Economic and Social Committee, after the communication of 14 March 2006 (COM (2006) 117 final), as part of implementation of Community Lisbon program for growth and employment has established a comprehensive policy framework for SMEs (small and medium enterprise)which is fully recognized the importance of ownership transfer of companies, are keen to promote a project to develop a model under ESOPs Community framework.

4. The de jure condendo (the right ones) perspective in  Europe
 The future perspective toward which the study has arrived is the adoption of legislation in this matter, with a Council Recommendation on a European platform using the modular approach of the cd. Building Block Approach - regarded as one of the fundamental pillars of the European social model - and the use of economic incentives to encourage voluntary financial contribution. 

The last act of the Community, in order of time, is the opinion of the EESC (European Economic and Social Committee) of the financial participation of workers in Europe adopted on October 21, 2010 shows the proposal to resume the debate on the issue in order to give new impetus, raising public awareness and the social partners at European and Member States to take an interest in the subject and to identify the obstacles that arise over the implementation of participatory tools to develop solutions.

In this sense, the opinion suggests possible ad hoc measures to be taken at European level. A basic principle is: the participation must be voluntary, and cannot replace the wages, but must be an 'integration of the payroll system, and cannot impede real wage bargaining. There is more. It must be understood by workers and, to this extent, complement other forms of worker participation, must remain separate from the pension systems but can be an additional resource to benefit the individual level. Another important aspect is that the opinion stresses the need to disseminate and promote the diffusion of good practice. 

The EESC supports the application of participatory systems on a regular basis, the calculation according to a predefined formula, the application complements the traditional pay system, the application is both for the private sector and in the public sector, next to the information and worker training schemes offered. It also confirms the Commission's communication framework for the promotion of financial participation of employees in 2002.

The proposals are: the adoption of a Council Recommendation on the establishment of a European platform for the financial participation of workers using various methods including the modular approach and takes into account the ESOP, or plans of collective shareholding workers funded through participation in the profits accruing by way of provision to complement normal salary, promotion of participation through tax incentives to the extent that they have an optional character and do not conflict with national law and, therefore, the introduction applicable to a system involving cross-border harmonization in terms of incentives in the different Member States which could have positive implications for both demand and supply.

Also evaluating the possibility, exceptionally and in the context of a corporate crisis, the shareholding can be used as compensation for wage rebates or other concessions for workers. On this basis it is slowly making its way to the belief that in the case of support for the rehabilitation of the firm, the workers are entitled, in return, to be recognized as partners in all respects, to that effect given a stake through a holding company, as it is for example in Austria, could be the right solution. In such cases, works councils and trade unions within the company, depending on the type of organization, are involved in strategic decision making ( for example in the context of the Board and other governing bodies and, where appropriate, as a fiduciary).

The role of the financial contribution may also be relevant as a form of financing of the company and also help to increase the internal flexibility (as opposed to external) and then to avoid layoffs. In the short term the effects would be the preservation of jobs and reduction of social transfers, the long term, however, would increase the competitiveness and business management. However, these potential effects that deserve further analysis in the context of flexicurity of the Commission and are being studied by the Group of experts in charge.

5. Participation and collective contracting: an open debate
A question that often the academic world, but also the business one, has tried to provide an answer regards to the relationship between participation and collective contracting and whether this expression typical of pluralist industrial relations, may (if so, how much) live with the participation of workers in the firm (8). 

From Flanders in the eighties who argued strongly the separation between participation and collective contracting - quoting as an example the experience of German Mitbestimmung that "certain forms of union participation, which could be verified with the agreement of co-management of the German industry, are different in nature from those resulting from collective contracting "(9) - to date, the evolution of industrial relations has shown that the logic is not completely antagonistic. Nevertheless there are some who believe that, far from being in the replacement rapport,  participation may help, however, to restore capacity for innovation and effective regulation to industrial relations in the context of globalization of the markets (10).

Other guidance also believes that both ideas fall into the category of industrial democracy in which "it refers specifically to the formation and building of countervailing power the management: a phenomenon demonstrated by many different devices, through which the influence of workers and their organizations is realized on the management of the firm and the economy" and more specifically to “any device or method of attribution of regulatory powers, however, anywhere and for any matter provided, by which workers or their representatives concur in the formation of rules (decisions) that are to govern the conditions under which work is done”(11)

Collective bargaining and participation are thus concepts that are tied together: the first may be the instrument and the best candidate for developing collaborative / participative models , the second has mode of expression that are a reflection of contractual models that characterize the individual countries . There is more, the process of negotiation leading to the pursuit of rights to information, consultation and participation are nothing but a form of collective contracting. Clegg (12) sees collective bargaining as the fullest expression and the ideal form of participation where other forms would be alternative or partial substitutes due to the underdevelopment of contracting. Moreover, the relationship between collective contracting () and participation - especially regarding the themes of participation or, more generally, the involvement of workers - constitutes the cornerstone of European trade union law which is shaping around the social dialogue. In general, however, it is a balance between institutions and participatory forms of union organization, and their "balanced" participation is referred to in the Directive 94/45/EC of 1994 () on the introduction of measures to encourage improvements in safety and health at work to indicate something more than consultation, provided in the same standard, that is institutionalized involvement through elected representatives or appointed by the union ().

It follows that the relative rights of participation in different national contexts, may take a different kind in relation to other factors such as different industrial relations systems, models of employee representation, the nature of the employment relationship, the organizational dimension of firms and markets, the relationship between legal and contractual source. On these basis the concept of participation of workers and their representatives has been applied differently in relation to the various degrees of intensity and depending on the ability to influence decision making. So different participation rights can be identified corresponding to the various levels of participation: information, understood as the communication of knowledge, consultation, understood as a possibility for the employer to obtain / receive from workers the non-binding recommendations for its decision; obligations treated, understood as an activity aimed at concluding an agreement (on this point, think of the terms of postponement of a collective contract agreement); co-decision, co-management

6. The "Code of Participation 'and practices

After the Joint Notice of  December 9,  2011 and after months of reconnaissance and monitoring legislation, the Ministry of Labor and Social Policy with the support of social partners presented, July 7, 2011, the Code of participation, which is an open document containing a collection of selected, annotated, and organic rules, and some good practices already tested. The full-bodied "Compendium" is divided into five macro areas - legislation, national legislation, drawings and draft laws, union agreements, best practices - and a roadmap of the Italian regulations governing participatory institutions. And the macro area "national legislation" is the most substantial. In addition to constitutional provisions and those of the Civil Code are also collected state legislation, implementation of EU directives on information and consultation rights, the regional legislation, case law, the rules of administrative practice governing the taxation and social security, from common stock options to the experimental measures to increase labor productivity; but also national collective integrative contracts and statements, common notices and interconfederal agreements more significant implementation of Community legislation. It follows a reasoned Note on international documentation to allow the interested reader to appreciate the strategic importance of the subject from the particular angle of comparison between the Italian discipline and European laws. In the same spirit of the Code of participation, this study aims to analyze the Italian legislation on workers' participation, with focus on the strengths and weaknesses, without neglecting the comparative context; with an approach to interdisciplinary investigation also seeks to identify the different facets of the relationship between companies looking for new organizational structures, human labor invested with new responsibilities and social and institutional contexts in which they place the phenomenon of worker participation.

7. The financial participation in the Civil Code

At the legislative level, the Civil Code has identified different modes of acquisition of share ownership and it was preparing to protect remuneration forms linked to company profits with the provisions contained in Articles 2349, 2358, 2441 (), which have their foundation in 2099, paragraph 3, for which "the employee may also be paid in whole or in part with participation in profits or products with a commission or benefits in kind and in 2102 which provides that" if corporate policies or agreements shall not arrange otherwise, the bonuses payable to the employee is determined according to net earnings of the entrepreneur, and, for companies subject to the publication of the budget, based on net profits in the published financial statements .”

 The distinction between profit sharing and employee ownership looms unlike both for the economic aspect and for a strictly legal profile.

In case there is an agreement to a breakdown of profit between employers and employees (profit sharing) the variable salary is designed to ensure a better distribution of income produced by the firm. This is the type in which economic participation is direct because the employee receives immediately the sums of money in payroll and creates a form of variable pay, which, while transferring to employees in some of the risks of the company, "do not alters the typical cause of the employment contract, "consisting of" mutually binding relationship between job performance and pay '().

The situation is different if the employee is involved in a share plan that implies a “real worker's adherence to risk capital”, both through direct access to company property, either through indirect participation to economic performance in the form of dividends and appreciation of the subscribed share capital, whose value is determined according to economic performance and production company. The element common to both forms of participation (such as profit and equity) is the motivation of the employer, who supports the adoption of both economic and financial participation models, and the incentive of the worker who feels involved in the destinies of the company and contributes to the achievement of corporate goals. Undoubtedly, however, that at the macro-economic compensation for the adoption of such forms has potential anti-inflationary effects and stimulating the economy virtuous circle.

7.1  Article 2349 of the Civil Code: free assignment of shares and bonds of non-transferability

For the attribution of shares to employees of listed companies, normative references are contained in Civil Code Article 2349, which governs this case of free allocation of bonus shares by an AG to its employees, Article 2358, paragraph 3, and Article 2441, last paragraph, relating to the offer of new shares of  the company to its workers. Article 2349 of the Civil Code in paragraph 1 (due to modification by legislative decree n. 6/2003) states that if the company statutes so provide, the extraordinary general meeting may resolve to allocate profits to the employees company or companies controlled by "the issue for an amount equal to such profits as a special class of shares to be assigned individually." For these actions the company can establish "special rules regarding the form, manner and transfer fees payable to the shareholders."

Just about the intensity and extent of the restrictions and, especially, the legal description of the title  on which basis, the shares are granted has developed an interesting debate in academic and jurisprudential level. The reflection is as follows: the allocation of shares under Article 2349 of the Civil Code is a donation made by the employer or represents a transfer compensation?

Some part of the doctrine, both employment law and commercial law, considers that the provision is pertaining to the acts of entrepreneur generosity (). Only by embracing this argument it would make sense to refer to the "extraordinary nature" of the assignment of profits, otherwise, if such a distribution of shares has to form part of a dynamic correlation we would be before a form of "ordinary" compensation for work done. This approach that releases the delivery of shares from the performance of work seems to be also endorsed by Article 51, paragraph 2, letter g, of the Consolidated Income Tax, as last amended by Decree Law 3 October 2006, n. 262, converted with amendments into law November 24, 2006, n. 286. The rule states that do not contribute to form the income "the value of the shares offered to all employees for an amount not exceeding in the aggregate during the tax period to 4 million liras [2065.83 Euro, ed], provided that they are not repurchased by the issuing company or by the employer or otherwise disposed of before the expiration of three years from the perception, if the shares are sold before the said period, the amount that has contributed to income at the time of purchase is subject to taxation in the tax period in which the transfer takes place”.

Yet another school of thought, even without intending to force the exegesis of Articles 2349 and 2099 of the Civil Code, believes that "it seems a reconstructed notion of  synallagmatic concept not strictly anchored to the fulfillment of predetermined salary obligations , but which focuses on 'an extended  idea of correlation: making everything fall into this area attributed to the employee by reason of job performance "().

 In the same direction also it is the pronunciation issued on October 24, 2001 by the Spanish Court, the Supreme Court (Sala de lo Social), which  reconstructing the nature of shares granted to employees has recourse to a notion of compensation in which the economic benefits that the worker receives are cause and consequence of the presence of an employment relationship between the parties and which legitimizes the delivery. It follows that the concept of correspondence widens in its interpretative dimension that is not only intended strictly as a debt work-pay obligation, but it is configurable as a "complex relationship" strictly functional and related to instrumental legal situations. The employee is eligible for membership only as a subordinate provider of employment, so as a result of his legal status. The loss of such status has consequences, for example, if the worker has retired or ceased its relationship with the company, the bond of alienability of shares ends (see Dalmine agreement).

In line with this approach also Acerbi () and the Court of Milan () which called upon to rule on the case of a director (majority shareholder) who intended and made payable to employees the shares not taken by him of a capital increase, with the judgment of January 3, 1994, the reason for his decision assuming  that equity assets can be inserted in the consideration of employment. Not only. This possibility has legal basis in order to "compensate for work performed and [...] to stimulate and encourage future business." In this light, the company acts in the pursuit of self-interest and, for that purpose, is functional and contributes to the presence of employees

To return to the code provisions governing the matter, paragraph 2 of that Article 2349 of the Civil Code provides, again with resolution of the extraordinary meeting, the allocation of financial instruments other than shares, property rights or administrative rights, excluding the right to vote at general meetings of shareholders. This case presents a special feature that allows both to be part of a standard and exceptional derogatory case to Article 2442 of the Civil Code, that shares arising from free capital gains should be attributed to shareholders in proportion to the part of social capital that they already hold, but that is - as pointed out by most of the doctrine - perhaps the element that has prevented the spread of the instrument (). For the full operation of Article 2349 of the Civil Code, in fact, it takes two shareholder resolutions: one from a General Assembly that allocates a share of profits to reserves, and the other from the extraordinary meeting that increases social capital by assigning shares to employees.

The feature of this mechanism is on one side in the distribution into individual equities, dispositive nature requirement for the parties in their negotiating autonomy field are free to assign such shares to a single or to a plurality, and, second, in the element of "special categories" () of shares, on commercial law, are all those shares with different rights from those typically provided for by law and as such are opposed to ordinary shares. The presence of special actions result in a change of the internal organization of the company for the simultaneous presence in the corporate structure, of different groups of shareholders with partially not coinciding interests . This is a factor not to be underestimated because it can affect the delicate balance of organizational and business variables such as compensation policies, personnel and on industrial relations system.

In Italy one of the first business experience in terms of participation recalls the Montecatini case  in 1946 when the full period of depression after the war some of the shares were reserved for employees because of a capital increase. This policy not only allowed the company to reduce labor costs and business risks with their employees, but also to experiment  early forms of equity participation and facilitating purchase. Another case is that of the sixties, is that of Solar SpA (formerly family company) in which it was deliberate, for the sole portion of the profits attributable to the majority shareholder, the extraordinary allocation of gains for bonus issue of shares for employees.

8. The practice in the field of Commerce 

The Code of participation has identified some practices already implemented at the level of collective bargaining in different sectors. In the present case practices in the trade sector have not been identified, however, we can consider two interesting situations, such as Auchan and Merloni.

8.1 The incentive system in Auchan

The remuneration policy of Auchan has at the basis the application of CCNL (national employment Collective Contract), integrated by the system of profit-sharing provided by the company’s collective agreement, and it is developed in recognition of salary treatments in line with the market. For all these managerial roles in Hypermarket and Headquarters, the remuneration is periodically updated according to the acquired professional expertise, while through an interview of activities at an annual frequency, Auchan performs a thorough evaluation of the performance of Department Heads, Heads of Industry and roles of responsibility in the office, with updates on merit compensation, internal equity and market developments. All employees benefit of  a bonus multiple articulated system and for each role, for each hypermarket and any related department of belonging.

-Award of the Department is a variable premium intended to share the results, for all employees, with a quarterly frequency of delivery. It 's based on the progression of some indicators closely linked to the activities of each business department or the particular belonging service;

 - Award of Progress redistributes the progression of the results achieved on a quarterly basis in each hypermarket. If the results show a positive trend, you get the prize and the team of the whole hypermarket is awarded;

 - The Company Results Bonus is a form of participation in the results of the whole company, every year, it is redistributed among all the employees as a share of pre-tax profit from ordinary product by the Company;

 - Individual Variable Remuneration is offered to all employees who hold management positions and / or responsibilities, it takes place annually and it rewards achievement of specific objectives, both economic- commercial and quality, related to the perimeter of direct rule and the results of the company as a whole.

8.1.1. The Valauchan share plan 

The Valauchan shareholding plan was launched in Italy in 2006 and it represents a milestone in the path of participation and responsibility that the company claims to offer to employees the possibility to share and adhere directly to the project company. Valauchan is a form of widespread shareholder that is not quoted on stock markets, specially designed and exclusively for all its employees, and supported by training and information  plan of investment, aimed at creating a culture of participation, even from the economic and financial point of view.

 Auchan is the first private Italian firm with capital held by employees for a share in 2010 that reached 2.49% of total with 88% of acceptances. In 2011, on the occasion of the 6th of July, dedicated to the anniversary celebration, 50 years of performance of the Auchan Group, the President  Vianney Mulliez, has donated to some 270,000 employees of the Group in the world the chance to receive a number of actions Valauchan equivalent of eight times the personal gross remuneration of the same day. A gesture that Italy has raised the adhesion to the program from 88% to 98% of employees, a figure that makes Auchan one of the first Italian private firms, not listed, for the level of employee participation to the capital.

From a practical standpoint employees buy shares engaging the TFR (Severance Indemnity) in a fashion similar to that implemented by the company Gucci, representing in Italy a best practice of collective ownership made ​​in 2000 with a company agreement but this is part of a defensive economic strategy aimed at blocking the hostile takeover of a French competitor that would have resulted in moving to overseas the prevalent production activities. The Gucci appealed to workers to agree to transform the treatment of severance pay in the capital of the company matured and made an ESOP (employee stock ownership plan) defense; possible tool to Article 104 of the Consolidated Law on Financial Intermediation n. 58/1998 referring to the privacy rules: a technique that allows you to assign a share capital to a "friend subject." The workers accepted the proposal even if subsequently the Court of Amsterdam has not validated the operation. The collective agreement provided for participation in economic activities with which an ESOP (employee stock ownership plan), non-transferable for at least three years and with individual ownership, were managed by a collective deposit, addressed to an association of employees in which statute arrangements concerning representation had to be provided. This forecast represents a feature of the agreement: the new role given to the representatives of employees who, as representatives of workers, they should attend the Gucci NV meeting assembly. However, if the financial point of view () Gucci's experience has given interesting results, the same cannot be said for the management aspect of participation and that of industrial relations as no employee has exercised the right to vote while the management of 'ESOP was then entrusted to the company management.

8.2. Securitization of Severance Indemnity in Italian regulations  

However, the experiences of our legal system are not happy, there have been steps forward with the regulation of pension funds and the d. lgs. No. 299/1999 on securitization of severance pay that has opened up interesting perspectives on institutional forms of collective investment as to have an impact on the financial market, through savings, but the procedure is burdensome and it has proved of little practicality.

Securitisation was meant as a procedure for converting annual flows of severance pay in securities issued by the company for that purpose or business group to which it belongs. This particular mode of use of the resources of the indemnities, acquired by the pension fund, should enhance business efficiency. The decree allows companies to issue titles, instead of severance pay, due to the employee, they will take the form of stock for listed or non listed bonds. The transaction thus structured allows a business to have the same financial instruments like the annual provision of severance. In this way the company continues to have the money but having a different kind, the worker feeds the formation of a supplementary pension fund and still enjoy the financial returns titles deposited. From an operational standpoint the employee does not have the severance pay securitized, but the due date receives the equivalent directly from the pension fund.

In particular, Article 2 of Legislative Decree n. 299/1999 governed the case of the transformation of severance pay into titles and stated that starting from 1999 and for the following three years, as an alternative to payment provisions for severance pay, the pension fund could elect to receive financial instruments of equivalent value. Even if the pension fund had decided to use this opportunity, Article 2 did not affect in any other than the preference of the member to the fund. The standard had, in fact, that the transformation of severance pay into titles could be done only with the approval of the employee.

 This committed the sources of institutive pension fund to determine " how and when of the consensus demonstration" that had to be expressed in "writing and specific."

From an operational standpoint the process, not simple feasibility, starts after receiving the approval. The discipline, in fact, regulates distinctly different circumstances of transformation of severance pay into financial instruments.

The three cases are: listed company that issues securities listed on regulated markets , privately held company not listed that issues shares for which it intends to apply for admission to listing; the case of the possible investment provision by severance pay in the financial instruments in 'interest  of the company issued by  qualified financial services. Finally, but considered residual, is the case of payment "in cash" allowance severance pay to the pension fund. 

As for the features they need to take financial instruments allocated to the fund, the information can be derived from Article 1, paragraph 2 of Legislative Decree 24 February 1998, n. 58, these may include tools of participation to risk capital, debt securities, shares in collective investment vehicles (). It seems relevant that the financial instruments are managed by an operator under the terms of Article 3, paragraph 2 of Legislative Decree n. 299/1999 (the use of this provision see the similarities with the ESOP).

 The regulatory system is quite complex and perhaps this is one of the reasons for which these instruments were introduced only on a trial basis for three years, and have been slow to take off, for some, difficult to implement because of the mechanism of securitization and, therefore, the practical difficulty of the conversion of the securities. At present, there is no precise statutory provisions and everything is called to collective autonomy.
